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On March 25, 2014, the U.S. Supreme Court heard the long-awaited oral
argument in Sebelius v. Hobby Lobby Stores and Conestoga Wood
Specialties Corp. v. Sebelius.  In both cases, for-profit employers argued that
the contraceptive mandate under the Patient Protection and Affordable Care
Act violated their religious beliefs as protected by the Free Exercise Clause of
the First Amendment and the Religious Freedom Restoration Act.  In
contrast, the government argued that for-profit corporations cannot exercise
religion and therefore cannot challenge the mandate on religious grounds.

As expected, both sides faced tough questions from the Justices, revealing
the potential scope of the Court’s ruling.  Justices asked counsel for the
employers how the Court would determine the religious beliefs of a
corporation.  They also asked whether for-profit employers could object to
other types of medical procedures on religious grounds, such as vaccines or
blood transfusions.  Similarly, they asked whether for-profit employers could
raise religious objections to a host of employment laws, such as Title VII’s
prohibition on race or sex discrimination.  Counsel for the employers
generally responded that the government could compel employers to take
certain actions if the government had a compelling interest and the
government used the least restrictive means to advance that interest.  Here,
the employers argued that the government had not used the least restrictive
means, as the government could directly provide the contraceptive services
at issue rather than forcing the employers to do so against their religious
beliefs. The government faced equally tough questions.  The Justices
questioned whether an individual forfeits all rights to the free exercise of
religion by forming a for-profit corporate entity.  They used the example of an
incorporated kosher slaughter house and questioned whether the government
could outlaw kosher slaughtering methods on the grounds that they were
inhumane.  Under the government’s theory, such a corporation would have no
right to challenge the law on religious grounds.  The Justices also noted that
the courts have allowed corporations to assert race discrimination claims and
questioned how they could assert race claims but not religious claims.  The
government generally responded to these questions by saying individuals
forfeit any right to assert religious claims when they choose to operate a
for-profit business under a corporate form. The argument shows the Justices
understand the wide-ranging impact that this decision will likely have.  In
some ways, who wins is less important then why they win.  The Court’s
reasoning will likely spawn a flurry of activity for one side or the other.  The
Court is expected to issue a ruling in late June of this year.
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