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Michigan “No Stricter Than Federal” Legislation

• Prior legislative initiatives failed as too 

absolute

• Amendments to 1969 law regarding State 

Agency rulemaking

• 2018 Public Act No. 602

• Approved by Governor Snyder on      

December 28, 2018

• Effective January 1, 2019
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General Rulemaking Limitations

• Regulations, standards, codes adopted by federal agency or 
nationally recognized organization or association (e.g., 
ASTM) may be incorporated by reference in State 
rulemaking, but not automatically include later 
amendments

• Operational memoranda, guidance, bulletins, form 
instructions, and so forth are not enforceable by Michigan 
agencies, and may not be relied upon by court rulings in 
support of agency action

• Rulemaking procedures including legislative service bureau, 
public notice, response to comments, small business 
impact statement, and regulatory impact statement 
(discussed below) are very detailed and objective
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No Stricter Than Federal Limitations

• If federal law mandates State promulgation of 
implementing rules, the State may not adopt a rule “more 
stringent than the applicable federally mandated standard” 
unless the State agency director “determines that there is a 
clear and convincing need to exceed the applicable federal 
standard.”

• If State rulemaking is not mandated by the federal 
government, the State agency may not promulgate a rule 
“more stringent than an applicable federal standard” unless
specifically authorized by a State statute or the State 
agency director determines that there is “clear and 
convincing need to exceed the applicable federal standard.”

• These limitations apply to all State agencies, not just 
Department of Environment, Great Lakes & Energy, except 
Special Education.
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Regulatory Impact Statement

• State agencies submitting final proposed rules (after public 
comment) must contain regulatory impact statement explaining 
over two dozen criteria, including:
– Comparison of proposed rule to “parallel federal rules or standards”

– If stricter than federal, “specific facts that establish the clear and 
convincing need” for more stringent rulemaking and “explanation of 
the exceptional circumstances that necessitate the more stringent 
standard”

– Comparison of proposed Michigan rule to standards in “similarly 
situated” states (interstate commerce competitive disadvantage)

– Costs and benefits of proposed rulemaking, including reductions of 
burdens during public comment

– Market-based “non-governmental” alternatives to regulation
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Environmental Rule Promulgation Procedure
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Rule Promulgation Procedure (cont’d)
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Rule Promulgation Procedure (cont’d)
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Environmental Rule Promulgation Procedure
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EGLE Rules Update Chart
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No Stricter Than Federal – Open Issues

• What if no federal criteria?

• What will be sufficient to establish “clear and 

convincing need” for stricter State criteria?

• Will the regulatory impact statement expanded 

criteria delay rulemaking?

• Will more court challenges including declaratory 

judgments be filed?

• Will there be challenges in regulatory areas other 

than environmental?
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QUESTIONS?

Charles M. Denton

BARNES & THORNBURG LLP

171 Monroe Ave., N.W., Suite 1000

Grand Rapids, MI  49503

cdenton@BTLaw.com

616/742-3974
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